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110CSR24

TITLE 110
LEGISLATIVE RULES
DEPARTMENT OF TAX AND REVENUE

SERIES 24
CORPORATION NET INCOME TAX

§110-24-1. General.

1.1. Scope. -- This legislative rule is intended to explain and clarify the West Virginia Corporation
Net Income Tax as set forth in W. Va. Code §§11-24-1, e seq.

1.2. Authority. -- W. Va. Code §§29A-3-1, et seq., 11-10-5.
1.3. Filing date. -- July 1, 2022,
1.4 Effective date. -- July 1, 2022.

1.5 Sumset Provision. -- This rule shall terminate and have no further force or effect on August 1,
2027.

§110-24-2. Introductory Statement.

The West Virginia Corporation Net Income Tax became effective July 1, 1967, and is a conformity
tax in that it utilizes federal taxable income as a starting point to determine West Virginia taxable income
and in that it adopts federal definitions wherever possible.

§110-24-3. Definitions.

3.1. Meaning of terms - general rule. -- Any term used in W. Va. Code §§11-24-1, ef seq., and in this
rule have the same meaning as when used in a comparable context in the laws of the United States of
America, as those laws relate to federal income taxation, unless a different meaning is clearly required by
the context or by specific definition 1 article twenty-four, or in this rule.

3.1.a. Any reference in W. Va. Code §§11-24-1, ef seq., and in this rule, to the laws of the United
States means the provisions of the Internal Revenue Code, as amended, and any other provisions of the
laws of the United States of America as those laws relate to the determination of income for federal

mcome tax purposes. West Virginia Code §11-24-3 contains the most recent updating of terms used
W. Va. Code §§11-24-1, et seq.

3.2. Additional Terms Defined.

3.2.a. "Combined group" and "unitary group" arc used interchangeably in this rule and mean the
group of all persons whose income and apportionment factors are required to be taken into account
pursuant to W. Va. Code §§11-24-1, ef seq. in determining the taxpayer's share of the net business income
or loss apportionable to this state.

3.2.b. "Combined report” means a schedule or schedules, as required by W. Va. Code §§11-24-1,
et seq. and this rule or any other rules or procedures established by the Tax Commissioner, which are to
be attached to a taxpayer's annual corporation net income tax return and which report the income and
apportionment information of all corporations that are members of the taxpayer's combined group, as well
as any supporting information required by the Commissioner.
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3.2.¢c. "Commonly owned" or "Common ownership" mean, in general, that more than 50% of the
voting control of one or more corporations or other entitics, as applicable in the context, is directly or
indirectly owned by one or more common owners, whether corporate or non-corporate, subject to the
following specific rules and examples.

3.2.c.1. Direct and Indirect Voting Control, and Tiered Ownership. - If the same person or
any related persons holds directly or indirectly more than 50% of the voting control of a corporation (e.g.,
a parent corporation), that person is considered to hold indirectly any stock or other interest in ownership
or control in a lower-tier corporation (e.g., a subsidiary corporation) that 1s directly or indirectly held by
the parent corporation. Accordingly, by way of illustration, a parent corporation and any one or more
corporations, whether or not in a direct chain, connected through direct or indirect stock ownership, where
more than 50% of the voting control of each subsidiary corporation 1s directly or indirectly owned by a
corporation or any related persons, arc treated as commonly owned or under common ownership, and
subject to inclusion in a combined group.

Example 1. Corporation A, a widely held publicly-traded corporation, owns 51% of the stock
of Corporation B; B owns 51% of Corporation C; and C owns 60% of Corporation D. Corporations A, B,
C, and D are all treated as commonly owned or under common ownership, and subject to inclusion in a
combined group.

Example 2. Same facts as in Example 1, except Corporation C owns 40% of Corporation D,
with another 20% of D being owned by an individual who owns 100% of Corporation A. All of
Coarporations A, B, C, and D are, again, treated as commonly owned or under common ownership, and
subject to inclusion in a combined group. Corporation D is treated as commonly owned through the
aggregation of C's 40% ownership in D and the related individual's 20% ownership in D.

3.2.c.2. Related Versus Unrelated Owners.

3.2.c.2.A. Two or more corporations, where stock representing more than 50% of the
voting control of each corporation is owned directly or indirectly by the same person or any related
persons, whether corporate or non-corporate, are treated as commonly owned or under common
ownership, and subject to inclusion in a combined group. A common owner or owners need not be
members of the combined group.

Example 3. Individual X owns 31% of Corporation A, 60% of Corporation B, and 100%
of Corporation C. Corporations A, B, and C are all treated as commonly owned or under common
ownership, and subject to inclusion in a combined group. This same conclusion would be reached if X

owned 35% of B and X's wife, a related person, owned 25% of B, so that together X and his wife owned
60% of B.

Example 4. Foreign Corporation F owns 100% of the stock of Corporation A which is
organized in the U.S. and of Corporation B which is also organized in the U.S. Corporations A and B
cach directly or indirectly own various corporate subsidiaries in separate chains leading up to A and B,
where the voting control of cach subsidiary is more than 50% owned by a higher-tier corporation in the
chain. Corporations A and B and all of their respective direct and indirect subsidiaries are treated as
commonly owned or under common ownership, and subject to inclusion in a single combined group.
Assuming that no worldwide election is made, and that F is not a foreign corporation that would be
included in a "water's edge" combined group under W. Va. Code §11-24-13f(a), F itself would not be
subject to inclusion in the combined group.

3.2.c2.B. Two or more corporations are not treated as commonly owned or under
common ownership, and subject to inclusion in a combined group, solely because the corporations have
one or more unrelated owners in common, where aggregation of the ownership of the unrelated owners
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would be necessary i order to represent more than 50% of the voting control of any of the corporations.

Example 5. Individual [-1 owns stock representing 40% of the voting control of
Corporation A and stock representing 20% of the voting control of Corporation B. Individual I-2. owns
30% of A and 45% of B. I-1 and I-2. arc not related persons, and A and B are not otherwise related
persons. A and B are not treated as commonly owned or under common ownership, and thus are not
subject to inclusion in a combined group.

3.2.¢.3. Stapled entities. -- Two or more corporations that are "stapled entities" are treated
as commonly owned or under common ownership, and subject to inclusion in a combined group. Stapled
entities are entitics where, by reason of their form of ownership, or restrictions on transfer of ownership,
or other terms or conditions, whether existing by operation of law, by written contract, or otherwise, in
the case of a transfer of one or more ownership interests, require more than 50% of the voting control of
cach entity to be transferred.

3.2.c.4. Corporations under common ownership. -- A group of corporations under common
ownership may be engaged in one or more unitary businesses.

Example 6. Assuming the same facts as in Example 4 of this subdivision, both A and B and
all of their direct and indirect subsidiaries are engaged in unitary business X. In addition, A and all of its
subsidiaries are engaged mn unitary business Y, but B and its subsidiaries are not engaged in unitary
business Y. A and B and all of their respective direct and indirect subsidiaries would be included in a
combined group with respect to unitary business X, and A and all of its direct and indirect subsidiaries
would be included in a combined group with respect to unitary business Y. Corporation A and all of its
respective direct and indirect subsidiaries need to divide their respective adjusted federal taxable incomes
to properly assign the portion thereof fairly attributable to each unitary business. This example assumes
that the corporations have no other business or nonbusiness income.

3.2.c.5. Related Parties; Constructive Ownership. - In determining whether a person is a
related person or is considered to hold stock or other ownership or control interests in an entity that is
directly held by another person, the constructive ownership rules described in Internal Revenue Code
§318 generally apply, except that:

3.2.c.5.A. In applying IRC §318(a)(2), if a partnership, estate, trust, or corporation owns,
directly or indirectly, more than 50% of the voting control of a corporation, it 1s considered to own all of
the stock or other ownership or control interests in the corporation; and

3.2.¢.5.B. If a person has an option to acquire stock or other ownership nterests in an
entity, the stock or other ownership mterests are treated as owned by that person only to the extent
determined by the Tax Commissioner to be necessary to prevent tax avoidance.

3.2.c.6. Common ownership. -- In determining common ownership, the Tax Commissioner
may take into account any plan or arrangement, whether existing by operation of law, by contract, or
otherwise, for bestowing or shifting ownership or voting control, in addition to the terms of any actual
stock ownership or control.

3.2.d. "Combined return” means the annual return filed by a combined group member under W.
Va. Code §§11-24-1, et seq., or the single annual return filed by the taxable members of a combined
group pursuant to the annual election made under W. Va. Code §11-24-13e.

3.2.e. “Intercompany transaction” means a transaction between corporations which are members
of the same combined reporting group immediately after the transaction.
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3.2.f. “Principal member” means the member of the combined reporting group whose accounting
period 1s used as a reference period for all members of the combined reporting group to aggregate and
apportion combined report business income of the group. A principal member need not be a taxpayer
member.

3.2.g. “Unitary business™ means a single cconomic enterprise that is made up cither of separate
parts of a single business entity or of a commonly controlled group of business entities that are
sufficiently interdependent, integrated and interrelated through their activities so as to provide a synergy
and mutual benefit that produces a sharing or exchange of value among them and a sigmficant flow of
value to the separate parts.

3.2.h. "Water's-edge combined report” means a combined report that includes all of the entities
described in W. Va. Code §§11-24-13f(a)( 1) through (7) that are members of the combined group.

3.2.1. "Worldwide election” means an election by a taxable member of the combined group on
behalf of all of the members of the group engaged in a unitary business to treat as its combined group, for
purposes of W. Va. Code §11-24-13f, all members that are engaged in the unitary business, wherever
located, on such terms and in keeping with the requirements of the corporation net income tax that are
further explamed in rules of the Tax Commissioner and any forms and mstructions or other notices that
are 1ssued by the Tax Commaissioner.

§110-24-4. Effect of Rate Changes During Taxable Year.

4.1. If any rate of tax imposed in W, Va. Code §§11-24-1, et seq. changes to become effective before
December 31 of a calendar year, and if the taxable year included the effective date for the change of rate,
then:

4.1.a. Tentative tax due is computed by applying the rate for the period before the effective date
of the change of rate, and the rate for the period on and after that date, to the taxable income of the
corporation for the entire taxable year; and

4.1.b. The tax for that taxable year shall be the sum of that proportion of cach tentative tax which
the number of months in each period bears to the number of months in the entire taxable year.

4.1.c. The procedure in this subsection may only be used when the date of the rate change is
other than the first day of the taxable year.

4.2. For purposes of this section:

4.2.a. If the rate changes for taxable years "beginning after” or "ending after" a certain date, the
following day shall be considered the effective date of the change; and

4.2.b. If the rate changes for taxable years "beginning on or after" a certain date, that date shall
be considered the effective date for the change of rate.

4.2.c. However, if W. Va. Code §11-10-5p applies with relation to the effective date for a
corporation net income tax rate change, then the rate change shall first apply to a particular taxpayer for
taxable years beginning on or after the effective date of the act of the Legislature containing the rate
change amendment.

4.3. Example. -- The West Virgima Legislature enacts a rate change for the corporation net income
tax beginning after June 30. West Virginia Code §11-10-5p does not apply. The corporation net income
tax liability for a calendar year taxpayer is computed by applying the former rate for the months January
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through June, and the new rate for July and succeeding months. A fiscal year taxpayer would use the
former rate for those periods of its tax year occurring before June 30.

4.4. Example. -- The West Virginia Legislature enacts a rate change for the corporation net income
tax beginning after June 30 of year 1. West Virginia Code §11-10-5p applies. The corporation net
mcome tax liability for a calendar year taxpayer is computed by applying the former rate for the tax year
of January 1, year 1 through December 31, year 1, and the new rate for the tax year beginning January 1,
year 2. and succeeding years. A fiscal year taxpayer would use the former rate for those periods of its tax
year occurring before June 30 and through the end of its fiscal year, and the new rate for the next
succeeding fiscal year beginning on or after the effective date of the act of the Legislature containing the
rate change amendment.

§110-24-5. Corporations Exempt From Tax.

5.1. Corporations exempt from the corporation net income tax in accordance with the provisions of
W. Va. Code §§11-24-1, et seq., including, but not limited to, W. Va. Code §11-24-5, or exempt from the
corporation net income tax under any other provision of the W. Va. Code or under any provision of
superseding federal code or federal law are exempt from the corporation net income tax. However
regulated investment companies and real estate investment trusts subject to the provisions of W. Va. Code
§11-24-4b are subject to tax as specified in that section.

5.1.a. Corporations which by reason of their purposes or activities are exempt from federal
mcome tax are exempt from the corporation net income tax. However regulated investment companies
and real estate investment trusts subject to the provisions of W. Va. Code §11-24-4b are subject to tax as
specified in that section.

5.1.a.1. This exemption shall not apply to the unrelated business income, as defined in the
Internal Revenue Code, of any corporation if the income is subject to federal income tax.

5.1.a.1.1. Example. -- A corporation exempt from federal income taxation under IRC
501(e)(3) receives $1,000,000 m cash donations and is bequeathed an unrelated business during the year.
The tax-exempt corporation operates the business for the remainder of its tax year. The income from
operating this business is considered unrelated business taxable income by the Internal Revenue Service.
The income would also be taxed under the West Virginia Corporation Net Income Tax. However, the
donations would be exempt.

5.1.a.2. Insurance companies which pay this State a tax upon premiums, and insurance
companies that pay the surcharge imposed by W. Va. Code §§23-2C-3(f)(1) or (3) are exempt from the
corporation net income tax.

5.1.a.2.1. This exemption is available if an insurance company actually paid an insurance
premium tax imposed by West Virginia law or the surcharge imposed by W. Va. Code §§23-2C-3(£)(1) or
(3) for any year in which an exemption is claimed or would have paid the premium tax but for the use by
the taxpayer of any tax credits allowed or allowable against the premium tax.

5.1.a3. Corporations otherwise exempted from the corporation net income tax by
superseding state or federal law are exempt from the corporation net income tax, {e.g. racing
associations, W. Va. Code §19-23-12; hospital service corporations, W. Va. Code §33-24-4; farmer's
mutual fire insurance companies, W. Va. Code §33-22-16; and licensed fraternal benefit societies, W. Va.

Code §33-23-29).
§110-24-6. Allocation and Apportionment for tax years beginning on and after January 1, 2022.
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6.1. This section heading will apply to all tax years beginning on and after January 1, 2022. C
corporations having a fiscal tax year ending after January 1, 2022, and before December 31, 2022, will
fall under the transition rules under section heading 6a. Tax years ending before January 1, 2022, will fall
under allocation and apportionment rules under section heading 7.

6.2. "Business activities”" include all activities engaged in by the corporation, and includes those
activities giving rise to both business income and nonbusiness income.

6.2.1. If the business activities of a taxpayer take place entirely within this state, then the
taxpayer does not allocate its nonbusiness income or apportion its business income using the
apportionment methodologies prescribed by the statute, and the entire net income of the corporation is
subject to the corporation net income tax.

6.2.1.a. The business activities of a taxpayer are considered to have taken place in their
entirety within this state if the taxpayer is not taxable in another state.

6.2.1.b. "Not taxable in another state" means the taxpayer is not subject to a net income tax, a
franchise tax measured by net income, a franchise tax for the privilege of doing business, or a corporation
stock tax in another state, and another state has no junisdiction to subject the taxpayer to a net income tax.

6.2.2. A combined group apportions the group’s adjusted federal taxable income from unitary
business when one or more of the members of the combined group engage in business only within the
State of West Virginia, but one or more other members of the combined group engage in business
activities partially in West Virginia and partially outside of West Virginia.

6.2.3. If all business activities of all combined group members take place entirely within West
Virginia, then the entire net income of each combined group member is subject to the West Virginia
corporation net income tax without apportionment.

6.3. Allocation of non-business income -- Pursuant to W. Va. Code §11-24-7(d), if the business
activities of a taxpayer take place partially within and partially without this state and the taxpayer 1s also
taxable in another state, then rents and royalties from real or tangible personal property, capital gains,
mterest, dividends or patent or copyright royalties shall be allocated to the extent that they constitute
nonbusiness income of the taxpayer.

6.3.1. The extent of use of tangible personal property in a state is determined by multiplying the
nonbusiness rents and royalties by a fraction, the numerator of which is the number of days of physical
location of the property in the state during the rental or royalty period in the taxable year and the
denommator of which is the number of days of physical location of the property everywhere during all
rental or royalty periods in the taxable year. If the physical location of the property during the rental or
royalty period is unknown or unascertainable by the taxpayer, tangible personal property is used in the
state in which the property was located at the time the rental or royalty payer obtained possession.

6.3.2. If property is in this state for any part of a day, that time shall be counted as a full day.
6.3.3. Examples.

Example 1. Corporation A was formed in Ohio and has its main offices there. Corporation A owns
an apartment complex in West Virginia and leases computers to users located in West Virginia. The
nonbusiness net rental income from the rental of the apartment complex is allocated to West Virginia for
purposes of the West Virginia Corporation Net Income Tax. Likewise, the nonbusiness net rental income
received by Corporation A as a lessor of computers in this state is allocated to this state.
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Example 2. Corporation Z was formed m State X and has its commercial domicile in the State of
West Virginia. Corporation 7 leases tangible personal property to customers i State K and derives
nonbusiness income from that activity. State K has no corporation net income tax. The net receipts from
leasing tangible personal property in State K are allocated entirely to the State of West Virginia.

Example 3. Corporation Alpha, organized and headquartered in California, leases coal mining
equipment in West Virginia. Alpha began leasing equipment in West Virginia on April 1 and is a
calendar year taxpayer. The coal mining equipment was not in this state until April 1, the date the lease
commenced. The property is leased in this state for 275 of the 365 days i the year. If rental income
from the coal mining equipment located in the State of West Virginia is nonbusiness income, and if Alpha
Corporation netted $15,000 for lcasing this equipment for the entire year, Alpha would include in West
Virgimia income the following amount: 275/365 x $15,000 = $11,301.37.

If Alpha Corporation has adequate records to show the net rental income from the equipment while
the equipment was leased in this state, then it may use the actual net rental income and not "apportion” its
allocation of net rental income.

6.4. Apportionment -- Business activitics partially within and partially without this state.

6.4.1. Where a corporation has business activitics partially within and partially without this state,
all income of the corporation is apportioned, except nonbusiness income specifically identified m W. Va.
Code §11-24-7(d), which is allocated. Where a corporation has business activities that are in West
Virginia and other states, its other net nonbusiness income that was not allocated under W. Va. Code §11-
24-7(d) and all of its net business income will be apportioned.

6.4.1.a. Where a corporation has income from business activities partially within this state
and partially outside of this state, all net income, after deducting those items specifically allocated under
W. Va. Code §11-24-7(d), shall be apportioned to this state by multiplying the net income by a fraction,
the numerator of which is the gross receipts of the taxpayer derived from transactions and activity in the
regular course of its trade or business in this state during the taxable year, less returns and allowances
attributable to the gross receipts from the West Virginia activity. The denominator of the fraction is the
total gross receipts derived by the taxpayer from transactions and activity in the regular course of its trade
or business during the taxable year and reflected in its gross income reported and as appearing on the
taxpayer's Federal Form 1120 and consisting of those certain pertinent portions of the elements of gross
mcome set forth. This fraction 1s known as the “sales factor.” Note that this subdivision does not apply if
the corporation is subject to a special apportionment method under W. Va. Code §§11-24-7a or 7b, or is
authorized to use a special apportionment method pursuant to W. Va. Code §11-24-7(h).

6.4.1.b. The only sales to be included in the sales factor are those which produce business
income.

6.4.1.c. If cither the numerator or the denominator includes interest or dividends from
obligations of the United States government which are exempt from taxation by this state, the amount of
the interest and dividends, if any, shall be subtracted from the numerator or denominator in which it is
included.

6.4.2. Sales factor denominator. -- The denominator of the sales factor includes the total gross
receipts derived by the taxpayer from transactions and activity in the regular course of its trade or
business, unless otherwise excluded in this rule.

6.4.3. Sales factor numerator. -- The numerator of the sales factor shall include gross receipts
attributable to this state and derived by the taxpayer from transactions and activity in the regular course of
its trade or business. All interest income, service charges, carrying charges, or time-price differential
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changes mcidental to the gross receipts shall be included regardless of the place where the accounting
records are maimntained or the location of the contract or other evidence of indebtedness.

6.4.4. Rules for determining what is included in the gross receipts of a sale in certain
circumstances --

6.4.4.a. In the case of a taxpayer engaged in manufacturing and selling or purchasing and
reselling goods or products, "sales" includes all gross receipts from the sales of such goods or products (or
other property of a kind which would properly be included in the inventory of the taxpayer if on hand at
the close of the tax period) held by the taxpayer primarily for sale to customers in the ordinary course of
its trade or business. Gross receipts for this purpose mean gross sales less returns and allowances, and
meludes all interest income, service charges, carrying charges, or time-price differential charges
mecidental to such sales. Federal and state excise taxes (including sales taxes) shall be included as part of
such receipts if such taxes are reflected in the taxpayer’s gross income reported and as appearing on the
taxpayer's Federal Form 1120.

6.4.4.b. In the case of cost fixed fee contracts, such as the operation of a government-owned
plant for a fee, "sales" includes the entire reimbursed cost, plus the fee.

6.4.4.c. In the case of a taxpayer engaged m providing services, such as the operation of an
advertising agency, or the performance of equipment service contracts, or research and development
contracts, "sales" includes the gross receipts from the performance of the services including fees,

commissions, and similar items.

6.4.4.d. In the case of a taxpayer engaged in renting real or tangible personal property,
"sales" includes the gross receipts from the rental, lease, or licensing of the use of the property.

6.4.4.c. In the case of a taxpayer engaged in the sale, assignment, or licensing of intangible
personal property such as patents and copyrights, "sales"” includes the gross receipts therefrom.

6.4.5. Example -- General Apportionment Formula:

The following is an example of how the apportionment formula works in the context of the
corporation net income tax:

A hypothetical corporation has facilitics and operations in Pennsylvania, West Virginia, New
York, and California.

The corporation has sales 1n 47 of the 50 states of the USA.

The apportionment formula is as follows:

Sales in WV
Sales in USA

Federal Taxable Income -- The corporation has $10,000,000 in federal adjusted gross
mcome from all operations in the USA after West Virginia modifications and adjustments. These
modifications and adjustments are for certain items that are required to be added to, or subtracted from,
federal taxable income before apportionment.

Sales in the USA -- The total sales of the corporation in the entire USA (all of the 47 states
in which the corporation has sales) are $435,009,000.
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Sales in West Virginia -- The total sales of the corporation in West Virginia are $104,000.

The apportionment formula, using these values, would be as follows:

104,000
435,009,000

OR

0.000239 -- This is the apportionment factor.

Assuming that the corporation has no allocable West Virginia income, out of all of the
operations in the USA, 0.000239 of the operations of the corporation are attributable to West Virginia

operations and activity.

Net federal taxable income from all operations in the USA, after WV modifications and
adjustments is $10,000,000.

Applying the apportionment formula, West Virginia taxable income 1s:

Federal Taxable Income Apportionment
(After Adjustments) Factor WV Taxable Income
$10,000,000 x  0.000239 = $2,390.00

The final computation of the tax is as follows. The hypothetical corporation has federal
taxable income after modifications and adjustments allocated and apportioned to West Virginia in the
amount of $2,390.00. The tax rate for the given year is 8.75%.

Tax 15 .0875 x $2,390.00 = $209.13 (rounded).
Tax 1s $209.13.

6.4.6. In filing returns with this state, if the taxpayer departs from or modifies the basis for
excluding or including gross receipts in the sales factor used in returns for prior years, the taxpayer shall
disclose that information by attaching a statement, setting forth the nature and effect of the change, to the
corporation net income tax return for the current year.

6.4.7. Determining what gross receipts are attributable to this state: Sales from a unitary member
that does not have nexus with West Virginia. -- West Virginia is a *Joyce State.” The Joyce case
Appeal of Joyce, Inc., 66 SBE 069, 1966 WL 1411 (Cal. St. Bd. Eq.) (Nov. 23, 1966)) and the
Finnegan case (Appeal of Finnigan Corp., 88- SBE-022-A, 1990 WL 15164 (Cal. St. Bd. Eq.) (Jan. 24,
1990)) were tax matters brought before the California State Board of Equalization. States that follow the
decision in the Joyce case are known as “Joyce States.”

6.4.7.a.. The 1ssue for which these cases have become known relates to the determination of
the sales that are mcluded m the numerator of the sales factor.

In synopsis, the basic distinction 1s as follows:

Joyce -- If a unitary group member has nexus with the state, then “in state” gross receipts of
that member arc included in the sales factor numerator, but not if the member does not have nexus with
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the state, determined on a “stand alone™ basis.

Fimigan -- If one or more unitary group members has nexus with the state, then “in state™
gross receipts of all unitary group members are included in the sales factor numerator, including *in state™
gross receipts of a unitary group member that, itself, does not have nexus with the state, determined on a
“stand alone™ basis.

6.4.7.b. Because West Virginia is a “Joyce State,” if the unitary member does not have nexus
with West Virginia, or if the unitary member 15 not taxable under the protections of PL 86-272, then that
unitary member's gross receipts derived from transactions and activity in the regular course of its trade or
business in West Virginia are not included in the numerator of the sales factor when the tax return is
prepared, and for combined group members, when the combined report is prepared.

6.4.8. Determining what gross receipts are attributable to this state: Allocation of sales of
tangible personal property. --

6.4.8.a. Sales of tangible personal property are in this state if the property is received in this
state by the purchaser, other than the United States government, regardless of the f.o.b. point or other
conditions of the sale. In the case of delivery by common carrier or other means of transportation, the
place at which the property 1s ultimately received after all transportation has been completed shall be
considered as the place at which the property is received by the purchaser, regardless of where title passes
or other conditions of sale. Direct delivery in this state, other than for purposes of transportation, to a
person or firm designated by the purchaser, constitutes delivery to the purchaser in this state, and direct
delivery outside this state to a person or firm designated by the purchaser does not constitute delivery to
the purchaser in this state, regardless of where title passes or other conditions of sale. The sales of
tangible personal property are also in this state if the property is shipped from an office, store, warchouse,
factory, or other place of storage in this state and the purchaser is the United States government.

6.4.8b. Where tangible personal property is sold and the terms of the sale require the
purchaser to pick up the property or otherwise receive the property in this state, the sale is to be treated as
a sale taking place in this state.

6.4.8.c. In the case of sales requiring by their terms the delivery of tangible personal property
by common carrier, contract carrier or by other means of transportation excluding pickup by the customer
mn this state, whether directly or indirectly, the place at which the property is ultimately received after all
transportation has been completed shall be considered as the place at which the property is received by
the purchaser.

6.4.8.d. Direct delivery in this state, other than for purposes of transportation, to a person or
firm designated by a purchaser constitutes delivery to the purchaser in this state regardless of where title
passes, or other conditions of sale.

6.4.8.c. Direct delivery outside this state to a person or firm designated by a purchaser does
not constitute delivery to the purchaser in this state, regardless of where title passes, or other conditions of
sale.

6.4.8.f. Examples. --

Example 1. Baubles, Inc. 1s located in Huntington, West Virginia, and makes sales of tangible
personal property to an Ohio company. The terms of sale require the Ohio company to pick up the
merchandise from the loading dock at Baubles. The sale is to be treated by Baubles as a sale taking place
in this state.
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Example 2. Alpha Corporation, which manufactures a highly sophisticated device used in mining,
purchases certamn tangible personal property from a company located in Virginia. Alpha Corporation,
located in Bergoo, West Virginia is required by the terms of the sales contract to pick up the merchandise
at the Virginia company's loading dock in Virginia. The sale is to be treated as not occurring in West
Virginia by the Virginia company, absent other nexus with West Virginia.

Example 3. RPS, Inc., is located in Morgantown, West Virginia and makes sales of tangible personal
property. Some of the sales contracts require RPS to ship the goods to companies located outside of this
state via common carrier. The sales of the tangible personal property shipped by the carrer are not
included as West Virginia sales.

6.4.8.g. Special rules. --

6.4.8.g.1. Where substantial amounts of gross receipts arise from an incidental or
occasional sale of a fixed asset used in the regular course of the taxpayer's trade or business, the gross
receipts shall be excluded from the sales factor. For example, gross receipts from the sale of a factory or
plant will be excluded.

6.4.8.2.2. Insubstantial amounts of gross receipts ansing from incidental or occasional
transactions or activities may be excluded from the sales factor unless the exclusion would materially
affect the amount of mcome apportioned to this state. For example, the taxpayer ordinarily may include
or exclude from the sales factor gross receipts from such transactions as the sale of office fumiture,
business automobiles, etc.

6.4.8.2.3. Where the income producing activity of a taxpayer other than a banking or
financial institution, in respect to business income from intangible personal property, can be readily
identified, the income is included in the denominator of the sales factor and, if the income producing
activity occurs in this state, the numerator of the sales factor as well. For example, usually the income
producing activity can be readily identified in respect to interest income received on deferred payments
on sales of tangible personal property and income from the sale, licensing, or other use of intangible
personal property.

6.4.8.g.4. Where the business income from intangible property camnot readily be
attributed to any particular income producing activity of a taxpayer other than a banking or financial
mstitution, the income cannot be assigned to the numerator of the sales factor for any state and shall be
excluded from the denominator of the sales factor. For example, where business income in the form of
dividends received on stock, royalties received on patents or copyrights, or interest received on bonds,
debentures, or government securitics results from the mere holding of the mtangible personal property by
the taxpayer, the dividends, royaltics, and mterest shall be excluded from the denominator of the
apportionment factor.

6.4.9. No Throw Rule -- All other sales of tangible personal property delivered or shipped to a
purchaser within a state in which the taxpayer is not taxed are excluded from the numerator of the sales
factor, but remain in the denominator. This is commonly known as the no throw rule.

6.4.9.a. "Not taxed in another state” means that, in another state, the taxpayer 1s not subject
to a net income tax, a franchise tax measured by net income, a franchise tax for the privilege of doing
business, or a corporation stock tax, and another state has no jurisdiction to subject the taxpayer to a net
mcome tax.

6.4.9.b. Application of the no throw rule when computing the unitary group's apportionment
factor numerator in the group's combined report. The use of a combined report does not disregard the
separate identitics of the taxpayer members of the combined group. Consequently, the no throw rule is
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applied on a corporation-by-corporation basis and 1s not apphed as if the combined group were a single
taxpayer. The separate corporation apportionment factor numerators are then aggregated to determine the
numerator of the apportionment factor of the combined group.

6.4.9.c. Examples. --

Example 1. When all sales of tangible personal property produce income from unitary group business
activity. -- A combined group engaged in unitary business activity consists of Corporations A, B, and C.
The combined group makes sales to customers in West Virginia and m State 1 and 2. But not every
member of the combined group makes sales to customers in all of those states and, in some of the states,
the member is not subject to an income tax because of Public Law 86-272. When computing the
numerator of the combined group's apportionment factor for purposes of the West Virginia combined
report, the no throw rule will be applied separately to cach member of the combined group and the
aggregate adjusted numerator will be the sales factor numerator for the combined group engaged in
unitary business activity.

Sales Factor Determination under No Throw Rule
Total Sales = Denominator Numerator
WV State 1 State 2 WV State 1 State 2
Corporation A | $5 million $5 million | $6 million $5 million N/A N/A
Corporation B | $10 million, | $ 7 million | No Sales $5 million N/A N/A
but $5
million not
taxable
Corporation C | $5 million $ 3 million, | $4 million, | $5 million N/A N/A
but not but $2
taxable million not
taxable
Sub-total: $20 million | $15 million | $10 million | $15 million | N/A N/A
Total $45 million n Denommator $15 million in Numerator

Example 2. When some but not all sales of tangible personal property produce income from unitary
group business activity. -- A combined group engaged in unitary business activity consists of
Corporations A, B, C and DD. Corporations A and C also have income from business activity that is not
unitary business activity. The combined group makes sales to customers in States 1, 2, 3,4, 5 and 6. But
not every member of the combined group makes sales to customers in all of those states and, in some of
the states, the member is not subject to an income tax because of Public Law 86-272. Because
Corporations A and C have receipts from sales of tangible personal property that produce business
mcome from unitary business activity and receipts from sales of tangible personal property that produces
business income from other business activities that are not unity business activities, the apportionment
factor numerators and denominators of Corporations A and C shall be further analyzed so that only sales
of tangible personal property from unitary business activity are mcluded when apportioning the business
mcome from unitary business activity.

Example 3. -- When a partnership owned in part by a corporation has taxable nexus in one or more
states into which the corporation sells tangible personal property, but the corporation does not otherwise
have taxable nexus with those states. A combined group engaged in unitary business activity consists of
Corporations A, B, C and D. The combined group makes sales to customers in States 1, 2, 3, 4, 5 and 6.
However, Corporations A and C do not sell tangible personal property to customers in all of those states
or, in some of the states, Corporations A and C are not subject to an income tax because of application of
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